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Alternative Dispute Resolution (ADR) 

 

Terminology 

The term ADR is often used as a generic term and it has also been used to describe a range of 

dispute resolution techniques. The “A” in this term referred originally to “alternative” dispute 

resolution, generally meaning an “alternative” to formal court hearings, trials and formal legal 

proceedings. For example, Cappelletti defined ADR as being “those devices which are intended to 

solve disputes, mainly out of court, or by non-judicial devices” (1993; 282). For Genn, ‘alternative’ 

indicates “ in theory, these types of facilitated settlement do not require any involvement of the 

legal system and so the approach to achieving settlement will not depend on reference to the legal 

rights or merits of the dispute.  The most critical feature of all forms of ADR is that they are 

conducted in private; in terms of both the process and outcome” (2009; 78). The term ‘Appropriate 

Dispute Resolution’ has also been used. This seems to have had its origin in a 1988 article which 

concluded that if mediators succeeded in building public faith in both the process and practitioners 

of mediation, then “perhaps people will think of ADR as standing for 'Appropriate Dispute 

Resolution," and of mediation as an often appropriate choice” (Davis and Gadlin 1988; 62) 

 

The evolution of ADR 

People have always settled their disputes through consensual means. Nylund considers that the 

reason for using ADR has changed over time, making the point that in “most societies, settlement 

and conciliation is preferred over contentious litigation. Therefore, the current trend to promote 

settlement is not a new turn but a new twist. The new development is the reasons for preferring 

settlement are economical rather than social, and the organisation of settlement activities.” (2014; 

332). Mores and Rudes (2010) and Menkel-Meadow (2016) both date the modern emergence of 

ADR to the late 1970s, and specifically to 1976 when the Pound Conference on the Causes of Public 

Dissatisfaction with the Administration of Justice brought together elite judges, attorneys, law 

professors, and social scientists to consider contemporary problems besetting American courts. It 

was here that Professor Frank Sander (regarded as one of the fathers of ADR) introduced his concept 

of the multi-door courthouse. Sander had concerns as to whether a ‘one-size fits all’ litigation-centric 

approach to dispute resolution best met the needs of disputants. He proposed that disputants 

should first be assisted to analyse their disputes, and in the multi-door courthouse, the doors 

represent a spectrum of dispute resolution options from which disputants entering the courthouse 

can choose. Heeden has a more recent view on this ‘triage’ approach to dispute resolution, 

considering that an ‘important aspect to enhancing the screening process is focusing on whether the 
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forum fits the disputants, rather than focusing only on the dispute itself’ and describes this approach 

as ‘fitting the forum to the folks’ (2012, p.944). 

 

ADR has commonly been referred to as a social movement. Adler has questioned this interpretation, 

concluding that it does not embrace a unified enough set of goals and that it lacks a shared purpose 

(1987). For Nylund, the ADR movement has similar principles and goals as the Access to Justice 

movement “as it, too, is a mixture of ideological criticism, a search for better alternatives to a flawed 

system and scholarship showing how and why the dominant system is flawed” (2014; 328).  She goes 

on to say that “the ADR movement is built on a twofold criticism of litigation (and arbitration): the 

process and the results. The results are flawed because litigation is based on competition; 

distributive (win–lose) agreements limited to monetary issues and a purely legal analysis of the case. 

The process generally accelerates the negative conflict spiral between parties and usually 

disempowers and alienates the parties” (2014; 328). 

 

ADR in Europe 

Over the last decade the EU has become increasingly more active in the regulation of consumer ADR.  

The official website of the European Union1 has a section on Consumers which contains pages 

relating to both Energy Supply and Consumer Dispute Resolution. The Energy Supply pages2 advise 

that in addition to general consumer rights, EU consumers also have certain specific rights relating to 

the particular ways of shopping for goods or services, e.g. online shopping. Also, that since the 

opening-up of the energy supply market in the EU, there are also rights as an energy consumer3. In 

particular, the European Commission adopted two Recommendations (98/257/EC and 2001/310/EC) 

which established principles for ADR schemes. Recommendation 98/257/EC covers procedures, 

which lead to the settling of a dispute through the active intervention of an ADR scheme, which 

proposes or imposes a solution, i.e. arbitration-like mechanisms. In contrast, out-of-court bodies 

involved in the consensual resolution of consumer disputes, in particular mediation schemes, are the 

subject of Recommendation 2001/310/EC. Elsewhere, a Directive on consumer Alternative Dispute 

Resolution4 and a Regulation on consumer Online Dispute Resolution5 were published by the 

European Parliament in July 2013. The Consumer ADR Directive obliges Member States to facilitate 

                                                           
1
 https://europa.eu/european-union/index_en 

2
 https://europa.eu/youreurope/citizens/consumers/energy-supply/ 

3
 https://ec.europa.eu/energy/en/topics/markets-and-consumers/consumer-rights-and-protection 

4
 Directive on Alternative Dispute Resolution (ADR) (2013/11/EU) http://eur-

lex.europa.eu/LesUriServ/LexUriServ.do?uri=OJ:L:2013:165:0063:0079:EN:PDF 
5
 Regulation on Online Dispute Resolution (ODR) (524/2013) http://eur-

lex.europa.eu/LesUriServ/LexUriServ.do?uri=OJ:L:2013:165:0001:0012:EN:PDF 

https://europa.eu/european-union/index_en
https://europa.eu/youreurope/citizens/consumers/energy-supply/
https://ec.europa.eu/energy/en/topics/markets-and-consumers/consumer-rights-and-protection
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access by consumers to out-of-court procedures and to ensure that business-to-consumer (B2C)-

disputes can be submitted to an ADR entity. The three main purposes of this Directive were: to 

ensure that all consumers within the EU can seek redress from an ADR scheme if they have 

experienced problems with goods and services that they have purchased; to set consistent standards 

for all ADR providers; and to simplify ADR and reduce consumer confusion. 

 

Creutzfeldt (2015) has found that Member States are at different stages of the implementation of 

the Third Energy Package and the consumer ADR directive. Cortes (2015a) says that competent 

national authorities and regulators should be vigilant in order to ensure that competition between 

ADR entities does not lead to forum shopping. Knudsen and Balina (2014) consider that ADR 

organisations’ principles throughout the EU, Iceland and Norway can be characterized by seven 

systems which they describe as being Sectorial, Regional, Sectorial-regional, Centralised, Mixed, 

Umbrella and Fragmented.  

 

Consumer Online Dispute Resolution (ODR) platforms have also been developed within the EU. The 

EU Regulation ODR6 sets an online platform for resolving consumer complaints arising out of e‐

commerce. Requirements applied to online traders and online market places from 15 February 2016. 

The European Commission ODR platform7 allows consumers who have a complaint about a product 

or service bought online to submit the complaint via an online complaint form to a trader based in 

another EU member state. Mania (2015) presents the main facets of ODR including a definition of 

the term, the types of resolution available, and the most recent legal regulations in this area. For 

Cortes, setting up an ODR platform that only acts as a referral website will be a missed opportunity 

to enhance EU consumer redress (2015b). He suggests that the ODR platform should have four 

functions: (i) conflict prevention, (ii) online negotiation, (iii) case management, and (iv) monitoring 

and enforcement functions.  

 

Pros and Cons 

Mediation advocates claim greater efficiency (lower cost, less risk) as well as much broader benefits 

of mediation, including empowering disputants, building community, and achieving peace. For 

example, in her 1989 paper on the Dangers of ADR, Hermann concluded that ADR at its best offered 

custom-made procedures, flexible, expeditious processes, and disputants who are satisfied with 

both the method and the result (1989; 117). Genn (2009) summarises the 2005 work of Baruch Bush 

and Folger The Promise of Mediation: The Transformative Approach to Conflict which describes the 

                                                           
6
 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:165:0001:0012:EN:PDF 

7
 https://ec.europa.eu/consumers/odr/main/index.cfm?event=main.home2.show&lng=EN 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:165:0001:0012:EN:PDF
https://ec.europa.eu/consumers/odr/main/index.cfm?event=main.home2.show&lng=EN
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main schools of thought about mediation and its goals. She notes how in the satisfaction ‘story’ the 

benefits of mediation are described as it being quick, cheap, less stressful, more creative and 

capable of offering the possibility of reconciliation. Also, the ‘transformation’ story describes 

mediation as having the unique capacity to transform the quality of the conflict interaction, so that 

conflicts can actually strengthen both the parties and society of which they are part. 

 

As a consequence of his seminal 1984 article Against Settlement, Owen Fiss has become 

synonymous with a rejection of what he calls the ‘dispute-resolution story’ on the grounds that it 

could not substitute for the public value of adjudication (Fiss 1984). Fiss objected to the use of 

settlement in relation to accessing justice for, amongst other things, concerns about the plaintiffs’ 

relative lack of power compared to that of the defendants, the inability of individuals in collective 

cases to consent to settlement and his views about the failure of settlement to achieve justice. For 

Moffitt (2009), Against Settlement deserves robust opposition to the extent it suggests a binary 

choice between settlement and litigation. He points out that litigation fulfils its public function best 

if it is not called upon as the method of resolving every kind of dispute and that ADR can be a means 

of achieving creative remedies, particularly non-financial, which are suited to the needs of the 

parties that are more wide-ranging than those typically ordered by a court.  

 

Likewise, Stulberg (2004) identifies factors which may lead critics to conclude that mediation is not a 

just process, arguing that mediators can build conditions and constraints into the mediation 

procedure which minimize injustice by ensuring the process is voluntary, the inalienability of 

interests, the publicity of outcomes, dignity and respect, informed decision making, and toleration of 

conflicting fundamental values. Genn (2009) also describes how mediation can be ‘dangerous’ as it 

increases the power of the strong over the weak, saying that it can magnify power imbalances and 

open the door to coercion and manipulation by the stronger party. Feminist scholars and advocates 

for victims of domestic violence have similarly argued that mediation is inherently unfair and may be 

dangerous for such victims due to power imbalances. Greatbach and Dingwall (1999) recognise that 

for some, mediation should never be used in disputes which involve a record of violent, arguing that 

such cases ought to be adjudicated. In keeping with this idea, Talesh (2012) acknowledges that 

dispute resolution forums administered by the state or other third parties have a greater potential 

for benefitting the “have-nots” than do those operated by an interested party.  
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The Scottish Government publication Resolving Disputes Without Going To Court8 advises that the 

choice of how to solve your problem depends on: the result you want; how important it is to you; 

what you can expect to achieve; how you want to go about solving your problem; how willing the 

other side is to try and solve the problem; and how quickly you need to sort it out. Recognising this, 

Gill et al. (2014) illustrates some of the key design choices that ADR providers need to make when 

designing or reviewing a dispute resolution scheme. In later research Gill et al. (2016) conclude that 

consumer dispute resolution mechanisms must not only provide efficient, cheap and convenient 

conduits for the resolution of disputes, but must also become guardians of the public interest and 

express the values of fairness and justice that would formerly have been the purview of the courts. 

 

Users and providers 

A 2009 study commissioned by DG SANCO found gaps in the coverage of ADR in Europe both at 

geographical and at sectoral level. ADR schemes have been more widely set up to solve disputes in 

financial services, package travel/tourism, and telecommunications (CPEC - Civic Consulting 2009).  

In 2010, the OFT identified 95 ADR schemes in operation (OFT 2010) in the UK. This guide highlighted 

that there are gaps in the UK’s ADR landscape, including in sectors that receive high levels of 

consumer complaints and relating to typical consumer goods (e.g., mobile phones, televisions and 

clothing). The section of the European Commission website which deals with resolving consumer 

complaints lists the dispute resolution bodies which offer out-of-court settlement procedures.9 In 

Scotland specifically, The Scottish Legal Aid Board (SLAB) found that the three main funders of ADR 

in the country are public authorities (both central and local government and others such as the 

NHS), businesses and tradespeople, and individuals and businesses who pay for ADR when they opt 

to use an ADR provider or an ADR service instead of, or as well as, traditional litigation (2014b). 

 

Gill et al. (2017) observe how the number and type of ADR schemes have increased following the 

implementation of Consumer ADR Directive in July 2015, and their research identified 147 schemes. 

They have three core messages: the ADR landscape is confusing for consumers with more ADR 

schemes and significant gaps and overlaps; the current ADR landscape is not designed with 

consumers’ needs in mind and in some sectors multiple ADR schemes compete; and improving ADR 

provision is hampered by a lack of good quality data, so ensuring consumer needs are met is difficult 

to assess and assure. 

 

                                                           
8
 http://www.gov.scot/Publications/2004/07/19569/39735 

9
 https://ec.europa.eu/consumers/odr/main/?event=main.adr.show2 

 

https://ec.europa.eu/consumers/odr/main/?event=main.adr.show2
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