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ACCESS TO JUSTICE 

 

Defining Access to Justice 

For Galanter, the phrase access to justice includes pursuing justice through various institutions-

governmental and non-governmental, judicial and non-judicial (2010). Francioni also explicitly 

recognises that it can include the possibility for an individual to bring a claim before a court and have 

a court adjudicate it and comments that a broader use of the term “is the one which inclusive of 

those remedies offered by competent public authorities, which are not courts of law but can 

nevertheless perform a dispute settlement function” (2007; 3-4). Francioni also considers that these 

forms of ‘alternative’ or ‘private’ justice are the response to the excessive formalism and increasingly 

prohibitive costs of ordinary justice. In terms of the principles included in access to justice, for Meçe 

these “include accessibility (initiating a less net complex justice system), efficiency (delivering 

efficiently fair outcomes), appropriateness (encouraging people to appropriately resolve their 

disputes focusing on the real causes of the problems), effectiveness (delivering best outcomes for 

justice users from a system-wide perspective rather than on an institutional basis), and equity 

(meaning a fair and equally accessible justice system even for those who are marginalized).” (2015; 

4). 

 

Galanter (2010) observes that the terminology ‘access to justice’ did not arrive on the legal scene 

unaccompanied.  It was one of a set of ‘intellectual triplets’ that appeared in the 1970s.  Its siblings 

were the dispute perspective in legal studies and the Alternative Dispute Resolution (“ADR”) 

movement. Popularisation of the term ‘access to justice’ has been attributed to the work co-

ordinated by Mauro Cappelletti when he was Director of the Florence Access to Justice Project. 

Cappelletti describes the evolution of the ‘access to justice’ concept in three broad phases or ‘waves’ 

of legal innovation and change (Cappelletti and Garth, 1978). The ‘first wave’ of change, beginning in 

the 1960s, focused on the cost of litigation and intended to overcome the impediment of economic 

inequality in relation to access to justice. This resulted in the emergence of legal support in the form 

of aid and advice. The focus in this wave was on providing access to legal representation in the 

courts for people who were disadvantaged economically.  The ‘second wave’ of access to justice, 

beginning in the early 1970s, addressed organisational obstacles, with an emphasis on group and 

collective rights to address systemic inequality. There was a recognition that issues within the 

institutional organisation of the civil justice system impacted individuals’ ability to access to justice. 

There was an acknowledgement of the need to develop alternative means of resolving individuals’ 

legal problems.  In keeping with this acknowledgement, this period also witnessed the emergence of 
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alternative dispute resolution processes.   The ‘third wave’ of access to justice began in the late 

1970s and aimed to address the perceived inadequacies of ‘formal’ court-based litigation 

procedures. Reforms attempted to remove procedural obstacles, such as accessing the court 

systems. The advent of the ‘third wave’ and the emergence of the ADR movement saw the 

development of a range of less formal alternatives to court litigation, with the aim of matching the 

needs of the parties to the nature of the dispute. Ojelabit (2008) has described further ‘waves’ of 

Access to Justice. She describes the ‘fourth wave in relation to competition policy - the allocation of 

resources with the aim of breaking the legal profession’s monopoly of the legal justice market and to 

strengthen competition within legal service delivery. She also postulates a ‘fifth wave’ to do with 

everyday justice, meaning justice in everyday transactions and interactions, with the proposition of 

expanding the fifth wave to include the goal of achieving community transformation by changing 

disputing cultures. More recently, Leitch (2016) has asked whether access to justice is on the cusp of 

a new wave and uses ethnographic research and socio-legal critique as a basis to recommend and 

defend a more thoroughly and pervasive democratic approach to access to justice. This includes a 

commitment to enhancing a more meaningful and direct participation by individuals as opposed to a 

predominant focus on representation by lawyers; and that that the litigation process must change to 

better address and redress the self-represented litigants’ disempowering experiences. 

 

Access to Justice and the Courts 

Many civil justice reforms have argued that diverting legal disputes away from the courts and into 

ADR is a strategy which will increase access to justice. Two of the major reforms of the Civil Justice 

system in England and Wales are the Woolf Reforms following Lord Woolf’s Access to Justice review 

in 1996, and Sir Rupert Jackson’s 2009 Costs Review (also known as the Jackson Reforms). Lord 

Woolf’s Final Report identified cost, delay and complexity as the three main problems facing the civil 

justice system of England and Wales (Lord Woolf, 1996). This Report identified eight basic principles 

which a civil justice system should meet to ensure access to justice. Application of these principles 

led to significant changes in court-based litigation systems, with the new Civil Procedure Rules taking 

effect on 26 April 1999. In parallel came the Access to Justice Act 1999. This replaced legal aid for 

personal injury with conditional fee agreements and introduced recoverability of success fees and 

after-the-event premiums. 

 

Zuckerman (1996) considered the strategy adopted by the Woolf Report for reducing the cost of 

litigation. His view is that the high level of cost of civil justice litigation is the natural outcome of the 

economic incentives possessed by lawyers, whose remuneration rises as litigation becomes more 
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complicated and lengthy. He points out that lawyers in Germany are paid a fixed litigation fee, which 

represents a small and reasonable proportion of the value of the dispute.  So “access to justice is 

Germany is affordable by large sections of the public because costs are low” (1996; 795). 

 

More recently, Samuel evaluated the Mediation Project in the Edinburgh Sheriff Court which 

provided unrepresented disputants in small claims and summary cause cases with an alternative to 

litigation (2002). Findings were that almost all mediations concluded with an agreement, and all 

agreements appeared to have been honoured. Sheriffs welcomed it for helping unrepresented 

litigants to achieve higher levels of participation, control and understanding of court procedure, and 

for promoting a level playing field in court. Similarly, Reid and Doyle (2007) examined the claims 

made by the Department of Constitutional Affairs for the pilot schemes of court-based mediation of 

small claims in England and Wales. These claims were that mediation schemes were quicker, 

cheaper, less adversarial and provided a better outcome for the court user. They concluded that: 

“evidence from these mediation pilots seems to make a positive case for a small claims court-

facilitated settlement process which is cheap and cheerful. You may well get less than you are owed 

– indeed, less than you think is fair – but you will get it promptly, without any need for stressful, 

irritating and costly court enforcement processes. Many people may be happy to settle for this” 

(2007; 12). In 2010 Ross and Bain evaluated two in court mediation pilot schemes in Scotland. They 

found that the parties were happy with the quality and integrity of the mediation service provided, 

finding it satisfactory in terms of cost, effectiveness and use of time compared to litigation. 

 

In their 2010 report on ‘Making Civil Justice Work for Consumers’, the former Consumer Focus 

Scotland considered that in order for consumers to be able to access legal services, and make 

informed choices about which services best met their needs, they needed to be able to: recognise 

they have a problem; recognise the problem has a potential legal remedy; and identify a course of 

action to pursue that remedy, be it taking action themselves, or seeking help from an appropriate 

source. They went on to identify a four-step approach to removing barriers to access to justice: a 

public legal education strategy; joined up and appropriate advice services; an emphasis on informal 

means of resolving disputes; and more user-friendly formal dispute resolution processes. 

 

A 2015 report by JUSTICE sets out a vision of systemic change to the way our civil courts and 

tribunals in England resolve disputes. This included the introduction of a new primary dispute 

resolution officer (a “registrar”) who would be responsible for proactively case managing disputes as 
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well as actively resolving the majority of cases through a combination of mediation and early neutral 

evaluation. 

 

Access to Justice and ADR/Settlement 

Genn has raised concerns about access to justice and the use of ADR in relation to what she calls the 

‘privatisation of justice’ (1997). She has questioned whether dispute settlement by ADR outside the 

courts is intrinsically desirable. Genn refers to the influence of resources and incentive on outcome, 

the dangers of losing the influence of the courts in articulating and developing public norms of 

justice, and the loss of public knowledge about the law. She considers that private justice has other 

weaknesses, with one being the creation of a suspicion that “in addition to purchasing a process, the 

content of the decision can also be bought” (p.186). Genn makes the point again in her What is Civil 

Justice For, commenting that: “only a small minority of settlements are in any way creative or 

provide something different from what would be available in court. It also seems clear that 

claimants significantly discount their claims in reaching mediated settlements. There is a price to pay 

in terms of substantive justice for early settlement” (2012; 405). She also comments on how much of 

the worldwide interest in mediation has grown out of the perceived failure of the civil courts to 

meet the demand for efficient and affordable justice, saying that “the challenge for mediation policy 

since the mid-1990s has been that it is seeking to encourage facilitated settlement in a system in 

which settlement is in any case the norm” (2010; 1999). 

 

In relation to the ADR/Settlement debate, Menkel-Meadow considers that the “question is not "for 

or against" settlement (since settlement has become the "norm" for our system)," but when, how, 

and under what circumstances should cases be settled? When do our legal system, our citizenry, and 

the parties in particular disputes need formal legal adjudication, and when are their respective 

interests served by settlement, whether public or private” (1995; 2664-2665, italics in original). She 

argues that discussions about settlement tend to assume that the public is more interested in the 

creation of precedent through litigation than they are about the interests of the parties. While she 

accepts that the public resolution of a dispute through adjudication could assist in resolving future 

disputes, she considers that the objectives, needs and values of the parties might often be better 

served through settlement. 

 

Hyman and Love (2002) consider that the practice of mediation is deeply attuned to issues of justice. 

However, they consider that justice in mediation differs from justice in adjudication. In an 

entertaining read, they used the dispute between Shylock and Antonio in Shakespeare's Merchant of 
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Venice to compare justice in adjudication with justice in a hypothetical mediation of the same 

conflict. They have argued that in its “procedural aspect, justice involves notions of equal access, 

equal treatment, impartiality of the neutral, giving "voice" to each side, disputing costs that are 

appropriate to the amount in dispute, timeliness of the process, and access to necessary resources 

by both sides. Any process, be it adjudicative or collaborative, that ignores these procedural 

dimensions will be perceived as unjust by participants” (192). They go on to say that mediation does 

not contribute to ‘substantive justice’ as mediation requires the parties to no longer focus on or 

assert their legal rights. Instead, mediation is about searching for a solution to a problem.  

 

Vulnerable Consumers and Access to Justice 

Felstiner et al. (1980) consider that for a dispute to surface and to emerge, people need to be able to 

name the problem they have, to know who is at fault for that problem, and to understand how they 

can go about seeking redress for it. Miller and Sarat (1980) found that high income households were 

more likely than low income households to seek a legal remedy for events considered to be a 

grievance, with these socioeconomic differences in civil justice utilization most likely explained by 

unequal distribution of resources that facilitate the law's use, such as money and knowledge. More 

recently, Sandefur (2007) has considered why many poor people do not seek help for their civil legal 

problems. She found in the American context that poor households are less likely than non-poor 

households to turn to any parochial, public or quasi-public third party for advice or help in resolving 

a problem with money or housing. Also, for problems that were not understood as grievances, 

shame and embarrassment emerged as reasons for inaction, including the choice not to seek 

information about ways to improve the situation. 

 

A 2015 UK CAB report recommended that the Government increases the proportion of advice that 

uses community outreach and offers more intensive, practical support. It suggested extending the 

remit of Extra Help Unit to include supporting vulnerable consumers with any energy supply, 

distribution or service issue that may risk their financial wellbeing, ability to live comfortably in their 

own home or health. A recent report into the Parliamentary and Health Service Ombudsman in the 

United Kingdom called for ‘enhanced outreach work, to ensure that disadvantaged and marginalized 

individuals and communities are encouraged to see themselves as part of the ombudsman’s natural 

constituency and not outsiders’ (O’Brien, 2015; 279). Elsewhere, in a working paper on access to 

justice issues relating to the Roma of Albania, Mece (2015) comments that barriers to accessing 

justice include knowledge, capacity, understanding and capability as well as those relating to 

national discriminatory legal frameworks, institutional and social obstacles, and lack of economic 
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resources. Psychological barriers are evident where people in need of help from the justice system 

steer clear of it because they do not believe it will solve their problems. 

 

Tokely (2017) summaries the three broad approaches to addressing the issue of access to justice for 

consumers: reducing the cost of resolving disputes in the traditional court-based legal system, 

moving away from the traditional court-based legal systems, and having education and legal 

advisory services which target the barrier to access caused by consumers’ ignorance of their legal 

rights. Recent research carried out by Hirsch (2018), commissioned by the Law Society in England, 

found that the legal aid means test was preventing families in poverty from accessing justice. People 

on incomes already 10 – 30 per cent below the minimum income standard were found to be being 

excluded from legal aid, so were being denied this vital help to fight eviction, tackle severe housing 

disrepair and address other life-changing legal issues. This may lead to people being unrepresented 

in matters. MacFarlane (2013) states that the term ‘unrepresented’ suggests a level of intention and 

choice to appear without a lawyer that mischaracterises the motives of the vast majority of the 

respondents in her study. This study illustrates a range of negative consequences experienced by 

self-represented litigants as a result of representing themselves. These include depletion of personal 

funds and savings for other purposes; instability or loss of employment caused by the amount of 

time required to manage their legal case; social and emotional isolation from friends and family as 

the case becomes increasingly complex and overwhelming; and a myriad of health issues both 

physical and emotionally. Zimerman and Tyler (2010) summarise that the most cited reasons for self-

representation are the inability to pay for an attorney, the belief that the matter is simple enough to 

be handled without an attorney, and reluctance to pay the high cost of an attorney, despite the 

ability to pay. They consider two other explanations for choosing self-representation - which are the 

view of self-representation as an empowering tool, and the choice of self-representation because of 

the low quality of appointed counsel. 

 

Access to Digital Justice 

For Sourdin et al. the extent to which technology may facilitate vulnerable consumers to complain 

remains unclear (2017; 642). Complaint handling organizations, such as ‘Resolver’ in the United 

Kingdom, or ‘Guided Resolution’ in Australia, provide online information about consumer rights 

tailored to the type of enquiry or organization, empowering people to have a better understanding 

of the legitimacy of their complaint. While online and mobile technologies will not meet the needs of 

all vulnerable consumer groups, research on the, soon to be defunct, Dutch online interactive 

dispute resolution platform, Rechtwijzer.nl, found that low income and low education consumers 
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were frequent visitors to the tool (Bickel, Van Dijk, and Giebels, 2015). Others have argued that 

vulnerable consumers are likely to need more guidance and support rather than less (Future 

Foundation, 2014). In the United Kingdom, 18 per cent of consumers do not have access to or the 

required skills to use technology and this figure is likely to be higher for vulnerable consumers 

(Ministry of Justice, 2016). The U.K.’s Financial Ombudsman Service reported that 47 per cent of 

complainants over the age of 65 could not access the internet (Financial Ombudsman Service, 2015). 

Rabinovich-Einy and Katsh, (2014) comment on how the shorter time frames, lower costs and 

efficiencies associated with occupying a digital space have increased both the capacity of dispute 

resolution providers to handle disputes and of humans to render decisions or help resolve disputes. 

This change in capacity has meant that problems, grievances, disputes and conflicts that were not 

dealt with in the past could now surface and receive redress. They go on to say that the old model 

had assumed that dispute resolution operated ‘in the shadow of the law’ in that the law strongly 

influenced the context in which dispute resolution occurred. However, our new boundaries reflect 

the network’s reach and our thoughts about what is possible, desirable and even just, are more 

oriented around the technological context than the legal context, around data as well as rules, and 

around ‘a new boundary made up of the screens and passwords’ and everything that they link to. 
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